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This Court has jurisdiction over this appeal pursuant to
the Arizona Constitution Article VI, Section 16, and A R S
Section 12-124(A).

This matter has been under advi senment since receipt of
Appel | ee’ s nmenorandum on 09/27/01. This Court heard ora
argunent on 08/22/01. The Court has considered the argunents of
counsel, the record of the proceedings fromthe Tenpe City
Court, and the nmenoranda submtt ed.

Appel I ant was arrested and charged on 02/ 12/00 with Driving
Wil e Under the Influence of Intoxicating Liquor, a class 1
m sdeneanor violation of AR S. Section 28-1381(A) (1) and
Driving wwth a Blood Al cohol Content Greater than .10, a class 1
m sdeneanor, in violation of AR S. Section 28-1381(A)(2). The
state filed a notion in limne requesting that the trial court
precl ude Appellant from presenting testinony regardi ng breath-
to-blood ratios. The state argued in their notion that
Arizona’'s old DU statute before its 1988 anendnent referred to

Docket Code 513 Page 1



SUPERI OR COURT OF ARI ZONA
MARI COPA COUNTY

10/ 18/ 2001 CLERK OF THE COURT
FORM LOOO
HONORABLE M CHAEL D. JONES J. Pinter
Deputy

LC 2001- 000121

al cohol content by way of “rate of blood al cohol.” Before 1988,
prosecutors were required to produce testinony which converted
breat hal yzer or intoxilyzer readings to a “bl ood al cohol”
percentage. The state further argued that under the new | aw

since 1988, al cohol concentration, “if defined as a percentage
means either (a) the nunber of grans of al cohol per 100
milliliters of blood or (b) the nunmber of granms of al cohol per

210 liters of breath.”! The effect of the 1988 anendnent to the
DU statute crimnalized driving with a specific blood al coho

| evel or a specific breath alcohol level. The trial judge
concurred with the state and granted the state’s notion in
limne after hearing oral argument and accepting Appellant’s

of fer of proof. Thereafter, both parties waived their rights to
a jury trial and submtted the case to the Court based upon
stipulated police reports and other exhibits. Appellant was
found guilty of both charges and filed a tinmely notice of appeal
after sentencing.

The only issue presented on appeal is whether the trial
judge erred in granting state’s notion in |imne precluding any
evi dence of variable breath-to-blood rati os.

Trial judges have significant discretion to determ ne
whet her proposed evidence is rel evant and admi ssi bl e under Rul e
402, and absent an abuse of a trial court’s discretion, its
deci si on shoul d not be overturned on appeal. ® G ven the 1988
anmendnment to the DU statutes, which changed the definition of
al cohol content to breath, alcohol, or blood al cohol, it is
difficult to see the relevance of Appellant’s proffered
testinmony. The trial judge correctly excluded this evidence as
irrel evant.

| T 1S ORDERED affirm ng the judgnments of guilt and
sentences inposed by the trial court.

1 State’s notion in |limne, page 2, paragraph 2.
2 Arizona Rules of Evidence.
3 State v. Salazar, 173 Ariz. 399, 844 P.2d 566 (1992)
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| T 1S FURTHER ORDERED remandi ng this case back to the Tenpe
City Court for all future proceedings.
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